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DISOBEDIENCE TO A SUBPCNA. 


A point of some interest lately arose (in the English courts) as to 
the liability of a person, when subpcenaed as a witness, for non-at- 
tendance. (Cowling v. Coxe, reported in 18 Law Journal, 100.) 

It was an action on the case, alleging damage in the way of fruit- 
lessly incurred costs, sustained in consequence of defendant’s failure 
to attend, the declaration containing an averment that plaintiff had a 
good cause of action, and that the defendant’s evidence was mate- 
rial to the trial of the issues joined. Several allegations in the de- 
claration were traversed, and amongst others, that the plaintiff had 
a good cause of action in the original suit. At the trial, all the issues 
joined were found for the plaintiff, except the one just referred to, 
which was found for the defendant. Afterwards a rule was obtained 
for a repleader, or for judgment non obstanto veredicto, as to that issue, 
on the ground that, whether or not plaintiff had a good cause of ac- 
tion in the original suit, the present action was sustainable. The 
court, after time taken to consider, decided the issue as to the exist- 
ence of a good cause of action was immaterial as regarded the plain- 
tiff’s right to recover. It is said befvre the statute of Anne, ena- 
bling the defendant to plead several matters, or since that statute, 
one issue only being joined, a plaintiff who had no cause of action 
could not ordinarily sustain any damage from the absence of a wit- 
ness, which explained why an allegation of a good cause of action 
had sometimes been held essential. For unless damage had been 
sustained, it was clear no action could be maintained. But since 
the statute of Anne, where there are several issues, it might well be 
that a plaintiff had no cause of action, and yet might have sustained 
damage in respect of costs of some of the issues on which, although 
failing in his suit generally, he might have succeeded by the testi- 
mony of the witness, had the witness attended in obedience to his 
subpoena, and therefore, in the present case, it being found that de- 
fendant was a material witness on the issues, some damage, namely, 
that in respect of the cost of the issues was shown, and that gave a 
sufficient foundation to the action. 

It was urged in argument, that inasmuch as plaintiff had no origi- 
nal cause of action, he was guilty of a wrong in bringing it, and 
could not now recover for a loss sustained in seeking to enforce a 
wrong claim, for which, according to the old law, he was liable to be 
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amerced. But this objection is answered by the observation, that the 
law recognised a plaintiff’s right to costs upon any issues upon 
which he might succeed, and therefore he had the right to the evi- 
dence of a material witness summoned to give his evidence. 

It being decided defendant was not liable to judgment, another 
question of a practical nature then arose, namely, taking this plea to 
be bad, what judgment ought to be given? It was decided, although 
the immaterial plea was not by way of confession and avoidance, 
and so did not involve an admission of a cause of action, the other 
material traversers, all of which were found for the plaintiff, enabled 
the court to give judgment without requiring the parties to replead in 
order to show on which side the right was. Therefore, according 
to the cases of Goodburn v. Bowman, 9 Bing. 539, and Nelegan v. 
Mitchell, 7 M. & W., 612, even had there been no special plea in 
confession and avoidance, (which, however, there was in this case, 
and found for the plaintiff,) the rule was laid down, no repleader 
ought to be awarded, and judgment non obstanto veredicto was given.— 








United States Circuit Court. 
[Southern District of New-York.] 


In Equity. 


Before the Honorable SAMUEL NELSON, one of the Assistant Justices of the Supreme 
Court, and the Hon. SAMUEL R. BETTS, District Judge. 


SrepHen R. Parxuurst v. Israet Kinsman, Carvin C. Gopparp 
AND JAMES W. Hate. 


The grant to the complainant was a patentable matter, and the patent was valid. 

The discovery of Sargent, at Lowell, was never perfected, and put to particular use, and did 
not interfere with the right of the complainant under his patent. 

The machines made and sold by the defendants are the principle of the complainant’s inven- 
tion. 

The agreement between Kinsman and Parkhurst, of February 9th, 1846, was legal and 
valid. It adjusted a joint interest of a partnership character, and was not a restraint of 
trade in the common law acceptation. 

Kinsman having enjoyed the advantages of the agreement, is bound to fulfil it on his part. 

Goddard and Kinsman are one in relation to the interests of the complainant, and are bound 
to account to him conformably to his rights. 

The assigument by the complainant to Hayler worked a dissolution of the partnership. 

The receiver is to take the accounts to that period. 


Tue bill sets forth that Parkhurst was the first’and original inven- 
tor of a new and useful improvement in the machine for picking, gin- 
ning and carding wool, hemp and cotton, and that he obtained a pa- 
tent therefor on the 1st May, 1845, setting forth the patent at large. 

That on the 22d May, 1845, he assigued to Kinsman, the defend- 
ant, one undivided third part of the patent, in consideration for which, 
Kinsman agreed to pay $2,000 in cash, his note for $1,000, at ninety 
days, and to loan to the concern not exceeding $1,000, to purchase 
machinery, stock, &c., which was to be repaid out of the first profits 
realized from the sales of the machines; and further, the said Kins- 
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man agreed to give his personal attention to the manufacturing of ma- 
chines under the patent, the expenses of making the machines to be 
first paid out of the proceeds of sales, and the balance over and 
above what may be necessary to carry on the business, to be paid 
over from time to time to the parties; one third to Kinsman, and 
two thirds to Parkhurst. 

That on the 9th February, 1846, a second agreement was entered 
into, whereby Kinsman agreed to discontinue the manufacturing of 
machines as soon as he had made and sold a sufficient number, so 
that the profits, with what monies had been already received, would 
amount to a sum equal to his advances, and that, thereafter, Park- 
hurst should possess the sole right to manufacture and sell the said 
machines ; that neither party should sell for less than $100 profit on 
each machine manufactured. 

The said Parkhurst agrees that he will goon and manufacture 
the machines as soon as Kinsman discontinues, and will not sell for 
a less profit than $100 on each machine, and will pay over to Kins- 
man one third the profits ; the like restrictions to apply to any ma- 
chines made by Parkhurst before the said Kinsman discontinues the 
manufacture. The contract was under seal. 

The bill further states that Kinsman had made and sold a large 
number of machines under the contract of 22d May, 1845, and had 
realized large profits on the same, prior to the 9th February, 1846 ; 
and that subsequent to the agreement of that date, he had made and 
sold large numbers for at least $100 profit on each, amounting in all 
to the sum of $11,650; that the said Kinsman had applied the whole 
of the profits to his own use, and had refused to account therefor. 

That the amount advanced by the said Kinsman, referred to in the 
last agreement remaining due, did not at the time exceed thé sum of 
$2,000 ; that said Parkhurst had been at all times ready to fulfil his 
part of the agreement. 

That a large sum of money had become due from the said Kins- 
man to the said Parkhurst for machines manufactured and sold, 
which he refuses to account for or pay over; that he has made and 
sold great numbers of the machines, and at large profits. That he 
had realized more monies than sufficient to repay all his advances ; 
and was continuing to manufacture and sell the same in violation of 
his agreement, and of the letters patent. 

That he had been repeatedly applied to for an account, and which 
application he refused. 

A supplemental bill was filed, which sets forth that the said Kins- 
man, after the time of filing the original bill, 9th February, 1847, and 
before the granting of an injunction, 3d July, 1849, had manufac- 
tured and sold large numbers of machines, and had realized large 
sums of money thereupon, and that large sums of money were still 
due from purchasers; and that all the said monies had been with- 
held from the said Parkhurst, and an account refused, and that Kins- 
man had assigned all his interest in the concern to C. C. Goddard, his 
clerk, who claimed by virtue thereof said Kinsman’s interest. 

That said assignment was with notice, and fraudulent. 
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That said Goddard was manufacturing and selling machines in 
collusion with Kinsman, and that he was insolvent. Prays for an 
account, &c. 

The answer of Kinsman admits the letters patent to Parkhurst, 
but insists they are void. Avers that a machine constructed ac- 
cording to the specification and drawings was useless in consequence 
of a defect in the form of the teeth having sloats large at the bottom ; 
gullet teeth instead of the form V ; and that he, Kinsman, is Manu- 
facturing machines different from ‘the patent, and in the form above 
mentioned; that the machines of Parkhurst failed to gin cotton, 
and only wool. 

That Parkhurst was not the first and original inventor, but that 
Charles G. Sargent of Lowell, Massachusetts, was; and that his 
machine was invented on or about the 1st January, 1843; that Park- 
hurst obtained his patent surreptitiously, while Sargent was engaged 
in perfecting his machine with due diligence, and after he had ob- 
tained a knowledge of the improvement of Sargent. 

Admits the agreement of 22d May, 1845, and of 9th February, 
1846, but insists the latter is void, being i in restraint of trade, and 
against public policy. 

That on 22d May, 1845, he assigned one half of his one third of 
the patent to James W. Hale, and that from 22d May, 1845, to the 
9th February, 1846, he was engaged in manufacturing machines, 
and selling the same jointly with Parkhurst and said Hale, and that 
schedule ** C” contains an account of the money expended by him 
in the business prior to the 9th February, 1846 ; schedule “ D” an 
account of the machines made prior to that time; that there was no 
profit in the business, and that the amount paid over receipts was 
$7,571 76; that the sum due to him under the agreement of Febru- 
ary, 1846, was $7,571 61 ; that Parkhurst had failed to make a good 
machine down to the latter part of the year 1847 ; that the machine 
as patented would not gin cotton, and that Kinsman had spent much 
time and money to make it useful for the purpose ; that the said Kins- 
inan made the proper form of teeth for cleaning wool, and that this 
form is vital to the successful operation of the machine ; ; that the plan 
of Kinsman requires 62,208 teeth on a cylinder, and of Sargent only 
31,104 upon one of same size ; that the value of the machine is in 
the number, but more especially in the form of the teeth. 

Denies that Parkhurst has been ready to account and pay one 
third of the profits of the machines built by them, or to fulfil, in 
other respects, the agreements ; avers that Parkhurst has assigned 
his interest to Naylor & Co.; denies that any thing is due to Park- 
burst for profits for manufacturing the machines, or that he, Kins- 
man, has made any machines since the profits were sufficient to re- 
pay his disbursements ; admits if all the monies had been received 
due for machines, he would have been repaid ; avers that the ma- 
chines made by him since the 9th February, 1846, were made under 
the invention of Sargent, and that he is not bound to account to 
Parkhurst. That he manufactured machines down to 29th June, 
1847, but none since. 
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That on the 29th June, 1849, he, Kinsman, assigned all his inte- 
rest in the establishment to C. C. Goddard, for the consideration of 
$15,401 99, but did not include his interest in the patent of Park- 
hurst; that at this time he had taken steps to get the patent for Sar- 

ent’s invention. 

The answer of James W. Hale admits the patent, and that Park- 
hurst was the first and original inventor of the burring machine, the 
assignment of one third of the patent to Kinsman, and the one half 
of this by Kinsman to him; that he paid to Kinsman for the one 
sixth, $3,500; and that all the profits he had received was $100. 
States that he has repeatedly applied to Kinsman for an account of 
the profits of the manufacture and sale of the machines, which ap- 
plications were refused. 

Claims and submits that one sixth of the profits on adjustment 
should-be paid over to him. 

It is not material to set forth the answer of C. C. Goddard at 
large, as it was admitted on the argument that his position or rela- 
tion to the complainant, and the case could not be distinguished from 
that of Kinsman, the other defendant. 

He admits that he was engaged in manufacturing the machines, 
and selling the same, down to the filing of the supplemental bill and 
injunction thereon, 11th March, 1848. 

The reading of the proofs, and the arguments of counsel, occupied 
the court the 4th, 5th, 7th, 8th, 9th, 10th, 11th and 12th of May. 


George Gifford and Seth P. Staples, for the complainant. 


Gerard, and Jordan, (Attorney General,) for the defendants. 

The complainant’s counsel cited—2 Adol. & Ell., 278 ; Webster 
Pet. Cases, 290-295, and notes; 2 Paige, 146; 13 Wend., 385; 
3 Hill, 217; Webster’s Dict., voce forestalling, regrating, 3 Bar. Ab. 
261, A. B.; Webster’s suppl. part in actions 131, Nos. 78, 85, 113 ; 
2 Johns. Ch. R., 87; 7 Ves. 539 ; 2 Ball & B., 385; 2 Daniel’s Pr., 
1426 ; 2Story Eq., § 716, 717 a. 

The defendant’s counsel cited 1 Story Eq., § 522; 15 Johns. R., 
179; 5 How.,1; 2 Vern., 297; 2 Johus. Ch. R., 625; Chitty on 
Cont., 664, (ed. 1842,) 665, 667 ; 7 Bing. R., 735 ; 5 Mees. & Wells. 
548; 21 Wend., 166; 1 East R., 143, 167; Godson on Pet., 23-31 ; 
2 Johns. Cases, 29; 6 Johns. R., 194; 8 Johns. R., 444; 13 Johns. 
R., 112; 2 Stewart Ala. R., 175; 2 Kent, 537; 21 Wend., 166; 
2 Story Eq., § 769; 4 Paige, 305; 2 Harr. & Gill. 100; 1 Cowen, 
733 ; 2 Story Eq., § 722 a, § 736 ; 2 Sch. & Lefr., 552 ; 7 Ves., 219; 
14 Ves., 519; 1 Jacob, 422. 

3 D. & E. 438; 3 Hill, 215; 8 Wend., 483; 2 Paige, 146; 
13 Wend., 385; 2 Mass. R., 46; 2 Rev. S., 406, § 77; 11 Wend., 
106 ; 13 Wend., 527 ; 14 Wend. 195. 

1 Mason R., 302. 

4 Burr. R., 2397; 2 H. Blac., 467; Phil. on Pet., 90; Hinden, 
87; C. M. & R., 864, 
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The other points related to, and were argued upon, the facts of the 
case. 


Netson, J.—The proofs in this case are exceedingly voluminous, 
embracing the testimony of some fifty witnesses, many of whom 
were examined at great length upon the several questions presented, 
or supposed to be presented, in the pleadings, and upon the final deci- 
sion of which, the valuable interests involved in the subject matter 
in dispute must depend. 

We have examined them with all the care and attention which 
the complicated nature of the evidence necessarily required, and the 
importance of the rights concerned demand, and shall proceed at 
once to state briefly the conclusions upon the facts, and the law, so 
far as they may be material to a final disposition of the case. 

We are satisfied that the proofs establish beyond all reasonable 
doubt that Parkhurst, the complainant in the bill, was the first and 
original inventor of the improvement in the burring machine, for 
which letters patent were granted to him the 1st May, 1845, and 
that the improvement of Sargent mainly relied on as anterior in time, 
was neither so far perfected by experiment, or by a reduction to prac- 
tical operation as to entitle it in judgment of law to the character or 
attribute of an invention; and also that the imperfect and unsatis- 
factory nature of the experiments made by him, and his subsequent 
conduct in throwing aside the temporary model, and wholly ne- 
glecting for years to follow up the experiments so as to produce a 
perfect machine, afford strong, and we think decisive evidence of 
abandonment of the subject as a failure. 

It is not enough to defeat a patent already issued, that another 
had conceived the possibility of effecting what the patentee has al- 
ready accomplished. To constitute a prior invention, the party al- 
leged to have discovered it must have proceeded so far as to have re- 
duced his idea to practice, and embodied it into some distinct form— 
it must have been carried into practical operation—for he is entitled 
to a patent, who, being an original inventor, has first perfected and 
adapted the invention to practical use. 

Crude and imperfect experiments of equivocal results, and then 
given up for years, cannot be permitted to prevail against an origi- 
nal inventor who has perfected his improvement by practical opera- 
tion, and obtained his patent. (Webs. P. C., 628, 700, 713, 124, 
525, 526, and 508; Hindmarsh, 448, 449; 1 Mason, 302; 1 Story 
R., 130 ; Curtis on Pts., § 140-49.) 

II. But if otherwise, and the complainant was not the first and 
original inventor, we are of opinion that the defendant is estopped 
from denying the fact, by the force of the agreement entered into 
with him 9th February, 1846, whereby he modified and confirmed 
the previous one of 22d May, 1845. By that agreement he acquired 
an undivided third part of the interest in the patent, and stipulated 
to become jointly interested with the complainant in the business of 
manufacturing and vending the improved machines, and to furnish a 
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certain amount of capital fur that purpose, the profits to be divided 
equally according to their respective interests. 

After carrying on the business under this agreement for sotne nine 
months, it was modified by that of the 9th February, by which the 
defendant agreed to discontinue the manufacturing of the machines 
upon the terms and conditions therein stipulated, and to leave to the 
complainant the sole right to conduct the business of the partner- 
ship in future, he agreeing to pay over to the said defendant one third 
of the profits. 

This agreement was entered into with a full knowledge on the 
part of the defendant of the claim of Sargent as the original inventor 
of the burring machine, and after an opportunity to inquire into and 
ascertain facts and circumstances in respect to the merits of such 
claim. 

We are further of opinion, that the objections taken to the agree- 
ment of the 9th February, 1846, that it was void, on the ground of 
being in restraint of trade, and against the principles of public policy, 
are not well founded. 

The parties were jointly interested in the patent right in the pro- 
portion of one third and two thirds thereof, and had by the agree- 
ment of 22d May become bound to carry on the business of manu- 
facturing the patented article for the benefit of the joint concern, the 
defendant stipulating to devote his personal attention thereto. 

This was modified by the arrangement of the 9th February follow- 
ing, whereby the establishment was put under the sole charge and 
direction of the complainant, subject to certain restrictions as to 
price, &c., the profits to be paid over according to their respective 
interests. 

This arrangement contained no stipulations in restraint of trade, 
in the sense of the rule upon which the objection is founded ; it sim- 
ply prescribed the mode of conducting the affairs of the partnership ; 
it was no more nor less than an ordinary partnership business ar- 
rangement, deemed best for the interest of all concerned, whether 
the affairs of the company should be conducted by the advice and 
personal services of both the partners, or by one or the other of 
them, depended upon their own views as to which arrangement 
would be the most beneficial’ to their common interests ; it was a 
question that they had a right to determine for themselves, and 
whichever way decided, in no manner operated in restraint of trade 
in general, or as it respected either of the parties. 

A joint interest in the patent does not make the parties partners, 
and some agreement, therefore, became necessary to enable them to 
work the invention at their expense, and for their joint benefit.— 
Hindmarsh, 67 and 236. They then became partners in the busi- 
ness of manufacturing and vending the patented article, subject to 
the rules of law governing parties standing in that relation to each 
other, except as modified and limited by the articles of partnership. 

While the partnership continued, it was an obvious dictate of wis- 
dom to make it a condition that one of the partners should not be 
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permitted to engage in the same branch of business to the prejudice 
of the interest of the common concern; such restraints are neither 
illegal nor unusual in articles of partnership. 

We are also of opinion that the change in the form of the sloats or 
teeth cut on the rings or plates which composed the burring cylinder, 
and which it is claimed were made by the defendants or others sub- 
sequent to the patent, and in the course of the manufacturing of the 
article, was not a substantial change in the construction from those 
as described in the patent. 

The improvement consisted of hooked teeth cut upon the rings or 
plates, and these so arranged upon the cylinder that the wool or cot- 
ton, when taken up by the teeth, would be drawn into the sloats or 
interstices between the teeth, leaving the burrs and other foreign sub- 
stances on the surface to be knocked off by the beaters. 

The form of the teeth that would produce this result, embodied 
to this extent, the principle of the improvement. Practice and ex- 
perience in the working of the machine doubtless led to modifica- 
tions of the form highly beneficial both as it respected the quantity 
and quality of the article cleaned. 

This is the natural and usual result in the operation of machinery 
newly invented and constructed. It requires time and experience to 
bring it to complete perfection. 

But the right of the invention does not depend upon the question 
whether the machines are more or less perfect, or whether slight 
modifications in the arrangement of the machinery, or the finish of 
the parts composing it, may or may not better accomplish the end 
sought to be attained, but whether or not the machinery constructed 
as described in the patent will, or will not accomplish it practically 
and usefully in the way pointed out. If it will, the inventor is en- 
titled to the protection which the government has granted him ; and 
any one using the principle thus embodied is guilty of an infringe- 
ment, however he may have perfected the machinery by superior 
skill in the mechanical arrangement and construction of the parts. 

It is but the skill of the mechanic, not the genius of the inventor. 

The proof is full to show that several of the machines constructed 
in strict conformity to the description in the patent immediately after 
it was granted, operated well, and are still in use by the purchasers. 

The shape of the teeth, and of the space between them, best 
adapted to use in cleaning wool or cotton, is a matter of nice calcu- 
lation, depending upon various considerations: such as the cha- 
racter and condition of the article; whether coarse or fine; very 
dirty ; and also the nature of the foreign substances, and necessa- 
rily depending somewhat upon practice and experience in the busi- 
ness. 

If the space is too large at the point of the teeth, the dirt will be 
drawn into them with the wool or cotton ; if too small at the point, 
and wide at the bottom, the space will clog, and embarrass the ope- 
ration. For this reason there might well be different opinions as to 
the precise shape and structure, as there has been according to 
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some of the witnesses. The teeth must be hooked, so as to catch 
and draw the wool between, below the surface of the cylinder. 

Upon the whole, without pursuing the examination of the case 
further in detail, we are satisfied that the complainant is entitled 
to an account of the partnership transactions from the 22d May, 
1845, down to the time when he assigned and transferred all his 
interest in the patent to William L. King, March 30th, 1848. Having 
then parted with the whole of his interest, he was no longer con- 
cerned in the partnership business. The assignment worked a dis- 
solution, and left the parties interested in the patent simply to their 
rights under it. Perhaps the defendant might have insisted upon a 
dissolution from the time of the assignment to King of a part of the 
interest in the patent, 2d September, 1847, and a closing up of the 
partnership affairs at that period ; but as no such step was taken by 
Goddard, who then represented the interest of Kinsman, the part- 
nership must be regarded as having continued down to the 30th 
March, 1848, and the accounts to be taken down to that period. And 
as it appears that the complainant is no longer interested in the pa- 
tent, the injunctions heretofore granted in his behalf, in pursuance of 
the prayers in the original and supplemental bills 3d July, 1848, and 
11th March, 1848, must be dissolved, except so far as they restrain 
Kinsman & Goddard from collecting the partnership debts. 





Supreme Court. 


Uuster County Circuit, October, 1849. 


Before EDMONDS, J. 


Mary Wise, Administratrix of William Wise, deceased, v. 
SaMuEL TEERPENNING. 


DEATH CAUSED BY WRONGFUL ACT, NEGLECT OR DEFAULT. 


Under the act of 1847, giving to the represeatatives of a deceased person a remedy by ac- 
tion where death was caused by wrongful act, neglect or default, the 6 of damages 
is the pecuniary loss which the widow and next of kin have sustained by the death. And 
in their verdict, a jury cannot give vindictive damages, nor award any thing as a punish- 
ment of the wrong doer, or from sympathy for the loss of the survivors; the standard 
created by the statute being purely the pecuniary loss. 

Such action may be maintained, notwithstanding that the act causing the death is a felony, 
and the wrong doer has not yet been tried therefor. 





Tuts was an action brought pursuant to a statute passed Decem- 
ber 13th, 1847, which enacted that whenever the death of a person 
shall be caused by wrongful act, neglect or default, and the act, ne- 
glect or default is such as would (if death had not ensued) have en- 
titled the party injured to maintain an action, and recover damages 
in respect thereof, the person or corporation which would have been 

VOL. VIII. 20 
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liable if death had not ensued, shall be liable to an action for da- 
mages, notwithstanding the death of the person injured ; and although 
the death shall have. been caused under such circumstances as 
amount in law to felony. Such action, to be brought by the personal 
representatives of the deceased, and the recovery to be for the ex- 
clusive benefit of the widow and next of kin. The complaint was 
as for an assault and battery with a deadly weapon, and for stabbing 
with a knife, so that death ensued. 

The answer admitted the stabbing and killing, and pleaded son 
assault demesne, and justifiable homicide in this ; that it was commit- 
ted in the lawful defence of the defendant’s person against an assault 
by the deceased, when there was reasonable ground to apprehend a 
design to do some great personal injury, and there was imminent 
danger of such design being accomplished. 

On the trial, it appeared that the deceased and defendant were 
neighbors, and were in the habit of meeting each other and others of 
their neighbors at a small tavern in the vicinity of their residences, 
and that they thus met on the 7th of February, 1849. The defend- 
ant was intoxicated, and the other persons present, of whom there 
were several, made him the but and object of a good deal of rough 
play; pieces of coal and oyster shells were thrown at him; his 
chair was pulled from under him, and snow cast upon him. The 
company were very noisy, and pulled each other about, but none of 
them seemed to be angry. After a while the company began to dis- 
perse. Defendant and deceased went out together to go home, and 
afier they got out of doors, the deceased, in continuance of the rough 
play, caught hold of the tail of defendant’s coat, and pulled him 
round quite rudely. In the scuffle, both fell, and when they arose, 
the deceased had the skirt of the coat which had been torn quite off, 
in his hand. He threw it into the ash hole, where defendant went 
and recovered it. He then went towards the deceased, and they had 
some high words, in the midst of which the deceased cried out : “he 
has stabbed me.” In a few moments he fell, and shortly died from 
the effects of the wound; and it seemed on examination, that while 
they were talking together, the defendant drew out his jack-knife and 
stabbed the deceased. 

It was also proved that the deceased was a blacksmith, fifty-six 
years of age, and was able to earn at his trade about $12 a month; 
and tbat his family consisted of his wife, (the present plaintiff,) of a 
daughter about fourteen years of age, and a son twenty-one years of 
age, who wasa cripple, and dependent on his father. He had in all 
six children ; but the other four were married, and capable of taking 
care of themselves. He left no property. 

There being no dispute as to the killing, the main question submit- 
ted to the jury was as to the amount of the recovery. It was proved 
that the defendant was worth about $20,000, and had been indicted, 
though not tried for the homicide. 


H. Hogeboom, for plaintiff, claimed that it was a case for vindic- 
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tive damages, in which the jury would be authorized to give smart 
money, as well from regard to the extent of the family’s loss, as for 
a punishment for an inexcusable homicide. 


Schoonmaker, for defendant, insisted that the statute which au- 
thorized the action had prohibited vindictive damages, and had es- 
tablished a precise measure of them. 

And he also claimed that the action had been prematurely brought, 
inasmuch as the defendant might be tried for a felony, and the action 
could not be maintained until he had been tried on a criminal prose- 
cution. 


Epmonps, J., overruled the latter objection, on the ground that the 
Revised Statutes (2 J?. S. 292, § 2,) had enacted that the right of ac- 
tion of any person injured by any felony shall not in any case be 
merged in such felony, or be in any manner affected thereby ; and 
he charged the jury, that the fact of the killing in such manner as 
under the statute would give the plaintiff a right to recover, being 
established not merely by the proof, but by the admissions on the 
record; the only question for their consideration, was the amount 
of damages which they were to give. 

The action was a novel one, and had been unknown to our law 
for very many years, and when the legislature had authorized it to 
be maintained, they had evidently been conscious of the danger there 
was that juries might be misled by their sympathy for the surviving 
relatives, and by their detestation of the wrongful act, neglect or de- 
fault from which death might ensue, and they had therefore been very 
careful to guard against it. Hence it had been enacted that in such 
an action the damages should be such as the jury should “ deem 
fair and just with reference to the pecuniary injury resulting from the 
death, to the wife and next of kin of the deceased person.” Laws 9 
1847, 576, § 2. Such being the rule which the law had laid down 
for the government of such cases, it was important that it should be 
well understood and rigidly adhered to. 

So far as the punishment of the offender for an inexcusable homi- 
cide was concerned, that was provided for by the law in another 
forum, and in a different form, where public considerations affecting 
the peace and good order of society, and the protection of human 
life against wanton violence could be duly regarded, and might re- 
sult in the infliction of the highest punishment known to our laws, 
and it became the jury to beware how they listened to suggestions 
of vengeance, lest they might be guilty of what our law deems a great 
wrong ; the infliction of double punishment for the same offence. 

So too as to sympathy with the surviving relatives for whose benefit 
alone the action .was given ;.it was evidently the intention of the 
statute that it should find some other vent, some other field for its 
display than in the jury box, for it confines the damages to the “ pe- 
cuniary injury alone, carefully excluding from view the wounds which 
the affections may receive from the violent disruption of the ties be- 
tween husband and wife, or parent and child. 
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So too it would seem that it was the intention to exclude from con- 
sideration the question of the defendant’s ability to pay ; for whether 
he be rich or poor, it would still be the duty of the jury to take as 
their unvarying standard, the “ pecuniary injury resulting from the 
death,” and that injury is to be “* to the widow and next of kin ;” not 
to society at large, nor to any of the numerous smaller communities 
into which society among us is divided ; nor even to the whole circle 
of relatives; but only to the widow and next of kin, known to our 
law as such, and who are entitled to the “ distribution of personal 
property left by persons dying intestate.” 

In fine, the statute intended to reduce the rule of damages so far 
as it was capable of being so reduced to the measure of dollars and 
cents, and from that standard the jury were not at liberty under the 
statute to depart. 

With all these restrictions, there was still quite a wide field of dis- 
cretion for the jury, for they were still at liberty to give such damages 
as they should “ deem fair and just in reference to such pecuniary 
injury.” 

Beyond these considerations, it would be difficult for the court to 
aid the jury in establishing a measure of damages. The law had 
been too recently enacted to enable them to have much benefit from 
its practical application, or from judicial construction of it, yet it 
might not be unprofitable to recur to that early age of the law, when 
it was known to our ancestors, for there they might find some light as 
to its practical operation. 

The judge said that he had indeed discovered the existence on this 
continent of a custom of paying for life taken, when some twelve or 
fourteen years ago he had been among the native Indians on our fron- 
tiers. But not much aid could be thence derived, because there it 
had been rather matter of individual compact than of binding law, 
and was valuable only as showing the effect of the custom to ame- 
liorate the condition of a society where revenge for injuries sustained 
was inculcated as a duty particularly incumbent on the living for 
wrongs done to the dead. 

It was, however, to the custom as it had obtained among our an- 
cestors, that reference might be made, for it had been known among 
our Saxon ancestors many hundred years ago, before the introduction 
of Christianity in the island of Great Britain. 

The weregild (wergildus) was the price of homicide paid for killing 
aman; the pretium redemptionis of the offender, as the werelada was 
when the price was not paid, but the accused denied his guilt, and 
purged himself by the oaths of compurgators. The notion of com- 
pensation run through the whole criminal law of the Anglo-Saxons, 
who allowed a sum of money as a recompense for every kind of 
crime. Every man’s life had its value, called a were or capitis estt- 
matio. This was various, at various times. In the time of King 
Athelstan, a law was made to settle the were of every order of per- 
sons in the state. The king was rated at 30,000 thrymsae ; prince or 
earl at 15,000; an earlderman at 8,000; a thane at 2,000; a com- 
mon person at 267 thrymsae ; the thrimsa (Saxon, thrim, three,) being 
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a piece of money valued at three shillings, or according to some, the 
one third part of a shilling. When a person was killed, the slayer 
was to make compensation to the relations of the deceased, according 
to such valuations. In the case of the king, half the were went to his 
relations, and half to his people. If the deceased was a stranger, or 
had no relations, the were was divided ; half to go to the king, and 
half to the most intimate companion of the deceased. 

As the manners and notions of the people would not allow them to 
submit to any harsher punishment in the first instance, it was en- 
deavored to render this as severe as possible. The were was not to 
be remitted ; and to make the offender an example, as well as to pre- 
vent the effusion of blood, all his relations were by a law of King 
Edmund discharged from the obligation of abetting him against the 
feud of the relations of the deceased, whose deadly resentment he 
was to support alone till he paid the were. 

The degree and circumstances attending the fact, both which it 
was out of the power of legislation exactly to reach, made no part 
of the judicial consideration, but the judge was to award the same 
stated fine in all cases which could be brought within the letter of the 
legal description. The Saxons were particularly curious in fixing 
pecuniary compensations for injuries of all kinds, without leaving it 
to the discretion of the judge to proportion the amends to the degree 
of injury suffered. 

The object of these laws was to repair the fault rather than to pun- 
ish the offender. There was therefore no distinction made between 
things done with deliberate malice, and those done in the heat of pas- 
sion, or by inadvertence; a kind of lenity, which however admissible 
in a rude and simple state of society, was soon found to be inade- 
quate to the purposes of good government. Other penalties were 
therefore added, and crimes came to be punished not merely as pri- 
vate injuries, but as public offences. Hence an alteration in the law 
whereby in cases of homicide half the were was paid to the king as 
frithbote or compensation for the breach of the peace, and half to the 
family of the deceased as maegbote, literally compensation to the kin- 
dred. 

These regulations among our Saxon ancestors, as among the Indian 
tribes of our continent, had their origin in the desire to regulate and 
restrain the gratification of private revenge, the strongest passion in 
an untutored mind, and to curb the principle of retaliation which 
naturally produced violent and deadly feuds, which for a time broke 
through the restraints of all government. In cases of homicide, the 
were was thus to redeem the offender from suffering death by the 
lex talionis. 

In process of time the laws were so modified, that manifest homi- 
cide, open robbery, treason and other crimes were declared to be in- 
expiable ; that is, not to be redeemed by any pecuniary compensation. 

The judge said to the jury, that in referring them to these passages 
in the history of the English law, he was aware that he might be di- 
recting their attention rather to what was curious and entertaining, 
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than instructive to them in the performance of their duty, yet it 
could scarcely be deemed unwise to refer to the experience of the 
past, when the jurisprudence of that past was revived in the present, 
after having slumbered for centuries in the statute book. Thus it 
would be observed that several features of the former law were pre- 
served, and incorporated into this new statute ; that the fine or were 
is payable, not to the government, but to the relatives or family of the 
deceased ; that it is imposed, not as a punishment for a public wrong, 
but to repair the fault, and compensate the injury of individuals ; that 
in fixing its amount, no respect is paid to the condition of the of- 
fender, and that whether rich or poor, high or low, the penalty to be 
paid by him must be ascertained by other considerations alone ; that 
from those considerations is excluded all regard to wounded affection 
on the one hand, or purposes of vengeance on the other; and that 
the whole penalty is reduced solely to a pecuniary standard, to be 
measured now by the extent of pecuniary injury, as it was formerly 
by a fixed and determinate amountin every kindred case. 

Aside, however, from this comparison with the past, which was 
nevertheless so close as to induce the belief that it was in the view of 
our legislature, the judge said that it was quite apparent what was the 
measure of damage which the statute intended should govern in 
such cases, and it was therefore his duty to instruct the jury that they 
must adhere closely to the standard thus given them, and that they 
would not be at liberty to wander from the narrow path thus pointed 
out, in order to indulge their sympathy with the loss which the widow 
and the orphans had sustained, or to gratify their vengeance for a 
grievous wrong done, or to afford an example to deter others from 
like offences ; that they would not even be at liberty to calculate the 
value of human life at large, but they were to be confined to the sin- 
gle question, what was its value to the family of the deceased? So 
that he who earned for his family only some $150 a year, would ne- 
cessarily be of less value under this statute than he who earned 
$1500; and on the other hand, he who earned nothing, but yet was 
in the enjoyment of a large income, which on his death would sur- 
vive to his family, might under this statute be justly deemed of less 
value than he would be who earned his half a dollar a day, and whose 
family were dependent for support on such earnings alone. 

Such was the standard which the legislature in its power had es- 
tablished for their government in enforcing this peculiar™ statute. 
Whether wisely or not, it was not for the court or the jury to say. It 
was enough for them that so the law was written, and it would never 
do for them to depart from its explicit mandates ; least of all, in the 
pursuit of considerations which the law had carefully excluded from 
their view. 

The judge said he had been thus full in presenting these matters 
to the jury, because he was aware how difficult it was, when esti- 
mating the value of human life, to exclude from the view those name- 
less considerations which tend to enhance that value in a society 
where life, liberty and the pursuit of happiness, are secured to every 
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member of the community, and can be forfeited only by crime. Still 

it was the duty of the jury thus to perform their task, and to right- 

minded men it would be found not to be impossible thus to perform it. 
The jury found a verdict for $1,435. 











N. D. Superior Court. 
Before DUER, MASON and CAMPBELL, Justices. 
CornELius Kanouse v. Jonn M. Martin. 


MOTION TO DISMISS WRIT OF ERROR. 


The powers and jurisdiction of the Supreme Court, as formerly organized, were the same as 
those of the Supreme Court of the colony, which were identical with those of the King’s 
Bench in England. In England, the law is fully settled that error lies upon any and every 
final judgment in a court of record, including judgments by default, and writs of error upon 
such judgments, have always been entertained in the King’s Bench. 

The doctrine that error will not lie upon judgments by defauli, to the Court of Errors, was 
founded upon the provisions of the constitution. This doctrine was never adopted in the 
Supreme Court, and was not applicable to that court. 


THIs was a motion to dismiss a writ of error under the circum- 
stances stated in the opinion of the court. 


J. M. Martin, in support of the motion. 


A. S. Garr, contra. 

By the Court.—DuvueEr, J.—The motion to dismiss this writ of error 
proceeds upon the single ground that the writ ought not to be enter- 
tained by the appellate court, when it appears from the record that 
the judgment in the court below had been obtained by the default of 
the party seeking its reversal. In fewer words, that a writ of error 
does not lie upon a judgment by default. It is certain that in our 
late court of errors, this doctrine was established by a series of de- 
cisions ; (Gelston v. Hoyt, 13 J. R. 561; Henry v. Cuyler, 17 Johns. 
471; Colden v. Knickerbocker, 2 Cow. 31; Campbell v. Stokes, 2 
Wend. 137 ;) nor can it be denied that most of the reasons which 
were assigned in its support by Chancellor Kent, in the leading case 
of Gelston v. Hoyt, apply with equal force, whatever may be the 
powers and jurisdiction of the court in which the writ of error is 
brought. His main argument had no relation to the peculiar charac- 
ter of the court of errors, under the constitution of the state. 

It is, however, insisted, on the part of the plaintiff in error, that this 
doctrine was in fact limited to the court of errors; that it had never 
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been considered to be applicable, nor in a single case has ever been 
applied to writs of error from inferior tribunals to the supreme 
court, and my examination of the subject compels me to say that 
these positions are fully sustained by authorities that I am bound to 
follow. Iam satisfied that the appellate jurisdiction of the supreme 
court has never been subject to the limitation which the court of er- 
rors by a strict construction of its constitutional powers chose to im- 
pose upon its own action. 

In England the law is fully settled, and has never been doubted, 
that a writ of error lies up »n any and every final judgment in a court 
of record. Nor is any intimation to be found in any elementary or 
text writer, nor I believe in any adjudged case, that there is any 
class of judgment which constitutes an exception from the general 
rule, (Co. Litt., 288 b; 9 Viner’s Ab., 474 a, Pl. 6; Com. Dig. 
Pleader 3, B. 7; 2 Black. Com., 406; Stephens on Pleading, 120; 
Commonwealth v. Judges of Common Pleas, 3 Binney, 276. 

That judgments by default are not an exception is proved by many 
express decisions, to some of which I shall briefly refer. Sadkeld v. 
Ld. Howard, (Cro. Jac., 547,) was a writ of error to the King’s bench, 
upon a judgment in a real action, rendered by the default of the 
plaintiff in error, the defendant below, in the common pleas. He 
assigned as a special error, that he was not tenant of the premises in 
question when the original writ was issued. The judges were di- 
vided in opinion upon the question whether he was not precluded 
from relief by his neglect to plead “ non tenure’’ in the court below; 
but no question was raised as to his right to bring, and their duty to 
entertain the writ, and they all agreed that if the plea of ‘non ten- 
ure’ could not have been properly interposed, the judgment might 
be reversed. That decision suggests a remark that hereafter may 
be found to have an important bearing upon the present case ; 
namely, that although the omission of the plaintiff in error to plead 
in the court below may not divest him of his right to bring the writ, 
yet it may preclude him from assigning any error in law or fact not 
apparent upon the face of the record, of which he might have availed 
himself by plea to prevent the recovery of the judgment. 

Williams v. Gwyn, (2 Saund., 43, 4,) error was brought by the 
heir upon a judgment against his ancestor, in a wit of dower unde 
nil habet. ‘The judgment had been rendered upon a “nil dicit,” 
which, as it is equivalent to a confession of the plaintiff’s right, pre- 
sents a stronger case than an ordinary default. The right of the heir 
to bring the writ was not denied, and the cause was therefore heard 
upon the errors assigned; but as these errors, in the opinion of the 
court, so far from being prejudicial to the defendant below, were in 
his favor, the judgment was affirmed. 

The last, and perhaps the strongest case that I shall cite, is Wade 
v. Rogers, (1 W. Black. 950.) This was a motion to quash a writ of 
error upon a judgment by default; not, however, upon the ground 
that the writ would not lie, but that the plaintiff had in effect stipu- 
lated that it should not be brought. The court denied the motion, 
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not being satisfied that this was the necessary construction of the 
agreement of the parties, and by this denial, by a necessary impli- 
cation declared, that it 1s only by an express stipulation that the right 
of a defendant to bring a writ of error upon a final judgment, what- 
ever may be its form, or the pleadings or evidence upon which it was 
rendered, can be barred or restricted. And that such, in former times, 
was the general understanding of practitioners, not only in England, 
but in this state, is rendered evident by the fact, that even where the 
judgment was given by confession, it was usual to insert in the war- 
rant of attorney, or cognovit, a release of errors, or a positive stipu- 
lation that no writ of error should be brought. 

There are numerous cases in the books, in which application has 
been made to the court below to enforce such a stipulation by quash- 
ing a writ of error issued in violation of its terms, and in every one 
of these cases the application would have been needless, and must 
have been denied, if in the absence of the stipulation it would have 
been the duty of the appellate court to dismiss the writ. (4 Moore 
& Scott, 333; 6 Bingham, 387; S. C., 4 Moore and Payne, 21; 1 
Term Rep., 388 ; 2 Term Rep., 183; Graham’s Prac., p. 941. 

The English cases which have been cited were all in the court of 
King’s Bench, and the fact is proper to be stated, since it will be 
seen that it gives to these cases a controlling and decisive authority 
upon the question under consideration. 

It is a remarkable fact, that the powers and jurisdiction of the su- 
preme court, as formerly organized, were not defined in either of 
the constitutions of the state, or by any act of the legislature. The 
constitution of 1777 recognizes the court as then existing, and adopts 
it with the powers it then possessed, and the constitution of 1821, al- 
though it altered materially the constitution of the court, is equally 
silent as to its jurisdiction. It is a necessary consequence that the 
extent and limits of its jurisdiction can only be ascertained by refer- 
ring to the object and terms of its original creation ; and hence the 
Revised Statutes have truly declared that it possessed the powers, 
and exercised the jurisdiction which belonged to the supreme court 
of the colony, subject only to such exceptions, limitations and addi- 
tions, as are created and imposed by the constitution and laws of the 
state; (2 R.S., p. 196, § 13) for this provision, although an enact- 
ment in its form, is in truth only declaratory of the meaning and effect 
of the silence of the constitution. 

The supreme court of the colony was first permanently organized 
by an act of the colonial legislature in 1697; and from that: time, 
during the whole residue of our existence as a colony, and within 
the bounds of the colony, it possessed the powers and exercised the 
jurisdiction, civil and criminal, appellate as well as original, of the 
Court of King’s Bench in the mother country. (1 Smith’s History of 
New-York, Appendix 6.) 

In relation to writs of error, no portion of the jurisdiction had been 
taken away or abridged by the constitution, or by any law of the 
state. And as it was virtually given by the constitution, it is obvi- 
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ous that the exercise of no portion of it could be renounced by the 
judges themselves. They had not the power to dismiss any writ of 
error which the supreme court of the colony, our colonial King’s 
Bench, must have entertained, for in so doing they would have vio- 
lated a plain duty which the constitution, if not in terms, yet in re- 
ality imposed. 

As the constitution gave the jurisdiction, they could not decline its 
exercise. 

We are now acting as the supreme court in the exercise of its for- 
mer rightful jurisdiction, and it would have been a subject of regret 
had we found that there were any prior decisions of the court in con- 
flict with the views that have been stated, as those it was bound to 
follow. But, in truth, no such cases are to be found. So far as I 
have been able to discover, the practice of the court, and its actual 
decisions, have at all times been in harmony with its powers and its 
duty, as I have attempted to explain them. 

In the case of Burr v. Waterman, (2 Cow., 38, note,) a judgment by 
default, in the common pleas of this city, was reversed by the su- 
preme court, for errors disclosed in the proceedings, brought up by 
a certiorari ; and in Hart v. Serras, (21 Wend. 40,) a similar judgment 
was affirmed. In neither of these cases, it is true, was any question 
raised as to the jurisdiction of the court; and perhaps, for this rea- 
son, their authority may be doubted, since it was upon this ground 
that the court of errors, in Henry v. Cuyler, refused to follow its 
own prior decision in Cheetham v. Tillotson, (5 Johns. R., p. 430.) 
But this exception cannot be taken to the cases next to be cited. In 
Campbell & Stokes, (2 Wend. 145.) Chancellor Walworth stated 
very clearly the distinction between the jurisdiction of the court of 
errors and the appellate jurisdiction of the supreme court, and while 
he insisted that the former court could only re-examine and correct 
erroneous decisions actually made by other tribunals upon questions 
actually presented to thein for their determination, he admitted that 
the supreme court was bound to correct all errors in the proceed- 
ings of inferior tribunals that were brought before it, whether the de- 
cisions had been actually or only nominally made in the court below. 
Itis true that these remarks, so far as they related to the supreme 
court, were only the expression of an opinion, but it was the opinion 
of a judge whose dicta upon such a subject have nearly the force of 
authority. In the case, however, of Pike & Gandall, (9 Wend. 147, 
153,) we reach at last an express decision ; for the defendant was 
greatly mistaken in supposing that the observations of Chief Jus- 
tice Savage in this case were in any degree extra-judicial ; so far 
from being extraneous to the case, they were necessary to its de- 
cision. It was an action of replevin, in which the defendant put 
in five several cognizances, to every one of which the plaintiff in 
error had failed to answer, and in consequence, judgment of non pros 
had been entered against him. It was objected by the defendant 
in error, that judgment in the court below having been taken by 
default, and no question having been actually decided by that court, 














Sa ee ze. eee ee SS 66 ww CULeTL,LhlUCUOPmlUC OCU OCOhU 


=o we 








THE NEW-YORK LEGAL OBSERVER. 163 


Superior Court.—Kanouse v. Martin. 








a writ of error would not lie; and in reply to this objection, the 
chief justice, in delivering the judgment of the court, said, * that 
the decisions in the court of errors had been mainly founded upon 
the constitution, and that the doctrine which those decisions esta- 
blished had never been applied, and was not applicable to writs of 
error removing proceedings from inferior courts into the superior 
court.” And for errors in substance apparent upon the record, the 
judgment was reversed. We should have been justified in reposing 
ourselves upon the authority of this decision, without any observations 
of our own, but it was deemed expedient by a full examination of 
the subject, to remove the doubts, which we had reason to know, still 
remained in the minds of the profession. It is certain that the de- 
cisions in the court of errors had created a very general impression, 
that in no case can error be assigned in any court upon a judgment 
by default, and from this impression our own minds were not exempt. 

Whether, under the provisions of the new code, an appeal will lie 
from a judgment by default, is a question by no means tree from dif- 
iiculty, but which I decline to examine, since I am satisfied that these 
provisions have no application to the present case; whatever other 
changes the code may have effected, it has not transmuted pending 
writs of error into appeals. Its provisions upon the subject are 
wholly prospective. 

Whether the proceedings in the court below, that have been 
brought before us by certiorari, furnish any valid cause for a reversal 
of the judgment, is a question which, although argued by the coun- 
sel, I must refuse to decide. A certiorari is a writ of right, and a 
plaintiff in error is entitled by this process to bring before the appel- 
late court any of the proceedings in the inferior court that he may 
deem material, and the question of their relevancy or irrelevancy as 
affecting the merits of the judgment, or the jurisdiction of the court 
in which it was rendered, must be raised upon the hearing of the er- 
rors assigned, and cannot be summarily disposed of upon motion. 
Such was the decision of the supreme court in Pelletreau v. Jackson, 
(9 Wend. 478,) which we hold ourselves bound to follow. 

Although this motion, by the consent of the parties, was heard by 
me at chambers, it was made, and is proper to be decided at a gene- 
ral term. 

This opinion has accordingly been submitted to, and is approved 
by my brethren; and the decision is to be regarded as that of the 
court. 

The motion to dismiss the writ of error is denied, but without 
costs; the propriety of bringing the question before us in this form, 
having been suggested by the court. 
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Before DUER, MASON and CAMPBELL. 


Tue Propie, &c., ex relat. Joan F. Norton anv Ricuarp P. 
LawreEncg, v. Joun D. Locke. 


ACT FOR PUNISHMENT OF FRAUDULENT DEBTORS.—CONSTRUCTION 
OF, WITH REFERENCE TO THE ADJOURNMENTS OF EXAMINATIONS 
UNDER-——PLEADING. 


The act for the punishment of fraudulent debtors provides but for one adjournment, and a re- 
cognizance conditioned that the debtor shall attend from time to time, and from place to 
place, is void. 

The final decision of the judge is made when he decides whether the allegations of fraud 
are or are not entertained, and the condition of the recognizance is complied with if the 
debtor attends when such decision is made, and submits himself to the further direction of 
the judge. 

There must be an averment in the declaration upon such recognizance, that the bond re- 
quired by § 8 was also given. c 


Tue facts are detailed in the opinion. 
Tucker, for plaintiff. 
Bradley, for defendant. 


By the Court—CampBeEtL, J.—One George N. Carlton was ar- 
rested on the application of the relators, under the provisions of the 
act to abolish imprisonment for debt, and to punish fraudulent debt- 
ors; and on such arrest, he controverted the facts alleged against 
him, and entered into a recognizance, in which the defendant in this 
suit united as his surety in the sum of six thousand and three hun- 
dred dollars, and which recognizance recited, and was conditioned as 
follows : 

‘And whereas said Carlton has been arrested under and by vir- 
tue of said warrant, and has been brought before the said Daly, and 
has controverted the facts and circumstances under which said war- 
rant issued, and has prayed an adjournment of the hearing of said 
matter :—Now, the condition of this recognizance is such, that if said 
Carlton shall or do well and truly appear before the said “Charles 
P. Daly, Esq., on the tenth day of November instant, at eleven 
o’clock in the forenoon of that day, at his chambers in the City Hall 
of the City of New-York, and at such other times and places as the hear- 
ing of the said matter may from time to time be adjourned, until the final 
decision of the said matter, then the above recognizance to be void ; other- 
wise, to be in full force.’ Dated 8th November, 1846. 

The declaration avers that Carlton attended on the tenth day of 
November, and from time to time until the sixteenth day of Decem- 
ber following, on which last day the judge decided that the allega- 
tions made by the relators were substantiated, and of which Carlton 
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was convicted, and that on the same day Carlton offered, in pursu- 
ance of the provisions of the statute, to make and delivér an inven- 
tory of his estate, and an account of his creditors, and to execute an 
assignment. That thereupon, before the execution and completion 
of the assignment, and before any order for such assignment was 
made by the judge, an adjournment was had on the application of 
the relators, to the 19th of December. That Carlton never after- 
wards appeared ; that the recognizances were forfeited, and ordered 
to be put in suit for the benefit of the relators. 

To this declaration the defendant demurs, assigning a large num- 
ber of causes, a few of which it will only be necessary to notice. 

It is certainly very questionable whether the recognizance is not 
entirely void. The language of the seventh section is: ‘‘ and in case 
of an adjournment, such officer may take recognizances with or with- 
out surety, at his discretion, from the defendant, for his appearance 
at the adjourned hearing.” § 60,2 R.S., p. 214, 2d ed., declares 
that ** no sheriff or other officer shall take any bond, obligation or se- 
curity by color of his office, in any other case or manner than such as 
are provided by law, and any such bond, obligation or security taken 
otherwise than as herein directed, shall be void. See also People v. 
Meigham, 1 Hill, 298. The act under which this recognizance was 
given does not in terms certainly call for an undertaking that the 
debtor shall appear at the adjourned hearing, and also at such other 
times and places as the hearings may from time to time be adjourned 
to. Though the act may in one sense be considered a statutory 
remedy for the collection of debts, yet the proceedings under it par- 
take much of the character of criminal proceedings, and it may well 
be that it was the intention of the legislature that frequent adjourn- 
ments should not be had, and that the debtor should not be harassed 
by an unnecessary and protracted contest; that at the adjourned 
hearing the creditors should be prepared for the examination, or if the 
debtor shows cause for a further adjournment, it should be with the 
assent of his surety, or by entering into new recognizances. At all 
events, the statute speaks of the adjourned hearing ; not of adjourn- 
ments from time to time and from place to place. 

But there is another serious difficulty. The act of 1840, incorpo- 
rated as § 8 in third edition R. §S., declares that the defendant shall 
not be entitled to the adjournment or postponement mentioned in the 
7th §, unless he shall give a bond in a penalty in twice the amount 
of the debt, conditioned that he will not remove his property out of 
the jurisdiction of the court in which the suit is commenced, until the 
final decision of the matter. It may be remarked, that this eighth 
section being the amendment of 1840, speaks of the adjournment, and 
also of the final decision, the latter expression not occurring in the 
7th §. The declaration contains no averment that the bond required 
by the act of 1840 was given, or that it was waived by the relators, 
or by the defendant in this suit, who became the surety for the per- 
sonal appearance of the debtor. The adjournment was granted, as 
appears by the recognizance, and by the averments in the declaration, 
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on the application of Carlton, the debtor. It seems to us that the want 
of such an averment must be fatal to the plaintiffs. If such a bond 
had been given, it might materially have diminished the risk of the 
defendant. If Carlton had been possessed of property, or had given 
sufficient security, the relators might have secured their debt. In 
short, it was very material when Carlton applied for the adjournment, 
that he should give not only a recognizance for his personal appear- 
ance, but also a bond conditioned that he would not dispose of or re- 
move his property until the final decision of the judge. 

But what was the final decision referred to in the condition of the 
recognizance, admitting that it was well taken, and w2s obligatory 
upon the defendant? Did not the final decision of the matter referred 
to take place on the 16th of December, when the judge decided that 
the allegations against Carlton were sustained. That decision settled 
the rights of the parties. The debtor had been tried and convicted. 
If the relators had failed in their proof, or Carlton had disproved the 
allegations, he would at once have been discharged by the judge. If 
the decision had been in favor of Carlton, it would have been final ; 
and we are of opinion that it must be considered as a final decision 
when pronounced in favor of creditors. 

The matter in controversy, charged in the petition and affidavits of 
the creditors, and denied by the debtor, was whether the debtor had 
or had not committed the fraudulent acts. The judge decided that 
he had. That decision settled the matter in controversy. There 
was no longer any discretion to be exercised. The debtor must then 
pay the debt, or secure it, or make, or secure to be made, an assign- 
ment of his property, or be committed to the gaol of the county. If 
on the 16th of December, when the judge pronounced his decision in 
the matter, there had been a bond given pursuant to the requirement 
of the act of 1840, and Carlton had been required to furnish a sworn 
inventory of his property, together with an account of his creditors, 
and also to execute forthwith an assignment of his property, the pro- 
visions of the statute would have been complied with. But no bond 
was given, and no assignment was insisted upon, and the adjournment 
took place on the application of the creditors. 

Upon the whole, we think the demurrer well taken, and it must 
be allowed with costs. 


SHore v. SHORE. 


SUIT FOR A DIVORCE BY MARRIED WOMAN—NEXT FRIEND. 


Under the provisions of the code, a married woman can sue for a limited divorce, without the 
intervention of a next friend. 


Tis was an application to vacate an order, and to dismiss the 
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complaint on the ground that the wife cannot sue her husband for a 
limited divorce, without a next friend. 


R. D. Holmes, in support of the motion, referred to the case of 
Carter v. Carter, decided in the common pleas, in which Judge 
Daly held that a plaintiff in a suit for a limited divorce must sue 
by her next friend, and in which he made an order for the next friend 
to justify in $250. 


Van Hovenburgh, contra. 


CampsBELL, J.—The complaint was in the name of the wife 
against the husband, alleging ill-treatment, and asking for a limited 
divorce. An order was made allowing alimony. A motion is now 
made to vacate the order, and also to dismiss the complaint, on the 
ground that the wife cannot sue her husband without a next friend. 

The 14th § of the code is as follows :—‘* When a married woman 
is a party, her husband must be joined with her, except that 

1. When the action concerns her separate property, she may sue 
alone. 

2. When the action is between herself and her husband, she may 
sue or be sued alone.” 

It would seem as if the mere reading of the last subdivision was 
all that was requisite. She may sue or be sued alone. If the word 
‘alone’ has any meaning, it cannot refer here to her husband. We 
cannot certainly construe it as follows :—‘ When the action is be- 
tween herself and her husband, she may sue, or be sued,” without 
her husband. The law only means that she may sue, or be sued, 
without the intervention of any other party. Under the former laws, 
the wife might sue in her own name alone, where she proceeded 
against her husband for an absolute divorce. It was held, however, 
that where she sued for a separation from bed and board, she could 
do so only by her next friend. The language of the statute was, 
however, different in respect to the two proceedings. 

It is unnecessary here to refer to the provisions of the Revised 
Statutes on these subjects ; but it may be remarked, that in the lead- 
ing case of Wood v. Wood, 8 Wend. 357, in the court of errors, Chief 
Justice Savage, and a very considerable minority of the court, held 
that even under those provisions the wife could sue for a separation 
without the intervention of a nextfriend. But if, under the code, the 
wife cannot sue for a separation without a next friend, neither can 
she, it would seem, sue alone for a divorce absolute. Her right to 
sue for one or the other is now given together in the same section, 
and without any distinction. She may sue, or be sued alone, when 
the action is between herself and her husband. She may sue him, 
or he may sue her for a divorce absolute, without any intervening 
party. No one doubts this proposition; and yet the same language 
is applied to all actions between husband and wife. I cannot see 
how the distinction can be taken, and I must hold, that where the 
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action is fora limited divorce, the wife may sue in her own name 
alone. The motion must be denied, but without costs. My asso- 
‘ clates,* to whom this opinion has been submitted, concur with me. 











N. D. Common Pleas. 
Before INGRAHAM and WOODRUFF, Judges. 


Cuartes Benepvict against THe New-York anp Harem 
Raitroap Company. 


APPEAL FROM JUDGMENT OF SPECIAL TERM ON VERDICT. 


An appeal to the general term, from a judgment rendered on a verdict, must be brought to a 
hearing on the judgment roll. 

The only proper mode of presenting the questions of law which alone can be discussed on such 
appeal, is by a bill of exceptions, or special verdict, which should be incorporated in the 
judgment roll. 

On such appeal, the court cannot examine questions of fact, nor entertain the objection that 
the verdict is against the weight of evidence. 

A motion to set aside a verdict, and for a new trial, may be made at special term, upon a case, 
and on such motion, a review of the evidence on the trial may be had, if the grounds of 
the motion render it necessary. 

From the order made on such motion, an appeal may be taken under § 349 of the code of 
procedure. 

In an action against the defendants, (a rail road company,) as common carriers, for the loss of 
goods, progf that the goods were left in the office of the company, properly addressed, in 
the charge of a person in the employment of the defendants, and with other freight left 
there for transportation, is sufficient to charge the defendants with the duty of safe car- 
riage and delivery. 

But such proof is not alone sufficient to warrant a recovery ; there must be some proof of loss 
or failure to deliver. ‘The defendants must be shown to be in default. 


Tuts was an appeal to the general term, from a judgment rendered 
on a verdict. The facts sufficiently appear in the opinion of the court. 


C. W. Sandford, for the appellant. 
W. Austin, for the respondent. 


Wooprvurr, J.—I have serious doubts whether this appeal comes 
before us in a form entitling the appellant to be heard in the gene- 
ral term. Section 348 of the Code of Procedure, provides that an ap- 
peal upon the law may be taken to the general term, from a judgment 
entered upon the direction of a single judge of the same court. 

And section 349 provides, that an appeal may in like manner be 
taken from an order made by a single judge of the same court in cer- 
tain specified cases. 

There is nothing in any of the papers submitted, to show from 
what the appeal in the present case is taken. No order made by a 
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single judge, and no judgment entered by direction of a single judge 
or otherwise, appears in the papers. 

The appellant has made a case, giving the history of the trial at 
special term, down to and including the verdict, with the evidence 
in detail, but without the pleadings, (save that he has entered in his 
case parenthetically, that either party is at liberty to refer to the 
pleadings,) and without any order or any judgment whatever. Doubt- 
less the appellant intends that this court shall review a judgment en- 
tered upon the verdict ; but there is no notice of appeal before us from 
which even this intention can be ascertained ; and it does not appear 
that any judgment has yet been rendered in the cause. 

Appeals from judgments on verdict at special term can only be 
heard upon the judgment roll. Such appeals are upon the law only, 
and are not to be regarded as motions for a new trial upon the evi- 
dence, or upon any questions of fact, or a supposed erroneous find- 
ing of facts upon the evidence. The issues in the action—the ruling 
of the judge in the progress of the trial, so far as excepted to—the 
exceptions to the charge, if any—the verdict, and the judgment en- 
tered thereon, are all to be laid before the court on appeal, and the 
judgment roll is the only proper evidence of those proceedings in 
cases like the present. 

It is in many instances proper to make a case, for the purpose of 
a motion to be made at special term to set aside a verdict, or grant a 
new trial, and from the order made by the single judge thereupon, an 
appeal may lie under section 349, in which event the appeal will be 
heard upon the same papers. 

There are also certain specified instances, in which a hearing may 
be had at general term, on a case by express provision of the code 
and rules of the supreme court; e. g.,on review of a report of 
referees upon the whole issue, (Code, § 272, Ct. Rule, No. 24,) a case 
agreed between the parties without trial, (Code, § 372.) ' 

But on an appeal from a judgment rendered ona verdict, the 
cause is to be heard upon the judgment roll ; and the proceedings on 
the trial, so far as necessary to present the questions of law to be 
reviewed, and so far only, should be incorporated in the judgment 
roll, if the questions of law to be reviewed arose in those proceedings. 

Whether the history of those proceedings should, for the purpose 
of an appeal to the general term, be put in the form of a bill of ex- 
ceptions or special verdict in the first instance, or may be made up 
in the form of a case, and be incorporated in the roll in that form, it 
is unnecessary in the present case to say, though I am clearly of 
opinion that the former is the only proper mode. (§ 281, sub. 2.) 

The court of appeals have, however, repeatedly decided that on a 
further appeal from the determination made at general term, that 
court cannot hear the appeal upon a record containing a case, but 
only on a bill of exceptions or special verdict. 

No objection, however, is made by the respondent to the hear- 
ing of this appeal in the form in which it is now before us, and al- 
though No. 32 of the rules of the supreme court is obviously founded 
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upon views similar to those above expressed, we are willing in the 
present instance to look at the questions of law raised on the trial of 
this action, and give them our consideration. 

I have said enough on the nature of the present review to render 
it perhaps unnecessary to add that the ground urged for reversal, 
‘“‘that the verdict is against the weight of evidence,” cannot be con- 
sidered on an appeal from a judgment, under § 348. ‘That ques- 
tion should be raised on motion for new trial at special term, 
and if it can be reviewed here, it is by appeal, under § 349, from 
the order made on that motion. 

There are then only two questions in this cause to be examined, 
and they are raised by the exceptions taken by the appellant on the 
trial. 

First. Did the judge err in refusing to nonsuit the plaintiff ? 

Second. Was there any error in his refusal to charge as requested 
by the defendants counsel ? 

As to the first inquiry— : 

When the plaintiff rested, and the defendant moved for a nonsuit, 
the plaintiff had given no evidence whatever of the ownership of the 
goods, nor any evidence that the goods in question were not carried 
by the defendants, and duly delivered at their place of destination. 
It is necessary .a an action against a common carrier for not carrying 
or not delivering goods, to prove something more than that the goods 
were delivered to him to be carried. He must be proved to be in 
default ; and without evidence of his default, the plaintiff has not 
made a prima facie case against him. 

This, however, was not the ground of the motion, and was in no 
part of the case insisted upon by the defendants counsel. His mo- 
tion for a nonsuit was upon the single distinct claim that there was 
no sufficient evidence of delivery to the defendant. I am therefore 
constrained to infer that the state of the pleadings was such as to dis- 
pense with proof of ownership and loss or non-delivery. As this ap- 
peal is prosecuted by the defendants, and no judgment record or 
pleadings are furnished by them to the court, we do them no injus- 
tice in presuming that they had no other ground for the motion than 
that specifically assigned in the case they have made. . 

Besides, the defendants themselves afterwards supplied the evi- 
dence of ownership and non-delivery, by producing and giying in 
evidence a letter from the plaintiff, stating his ownership and the 
loss of the goods, and that he did not receive them. 

Was there then prima facie evidence of the delivery of the goods 
to be carried? I think the evidence was clearly sufficient to be left 
to the jury. 

The plaintiff’s witness testified distinctly that the goods were 
addressed to the plaintiff, at Danbury, Ct., “ by Harlem Railroad.” 
That at a reasonable hour in the day, (a little after 3 o’clock,) he took 
the package to the freight cars of the defendants. Not seeing the 
clerk, he took the goods to the company’s office, where they receive 
freight, and left it there within the enclosure of the railing which 
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separated the ticket office from the place where freight is put in the 
office. That numerous packages were there directed to various 
places on the route; that a person was then within the enclosure, 
apparently in the employ of the company, engaged in overlooking 
the goods, and appeared to be sorting them out; that he did not 
deliver the goods to any one, but left the package within the enclo- 
sure, and that such person saw the package left. That he had often 
delivered goods in the same way before, as well goods marked for 
the ‘‘ Danbury Stage Route,” by Crosby stage (which it appears 
ran from Croton Falls,) as goods marked like the package in ques- 
tion, and never knew any of them to miscarry ; and the witness 
added, the word “ Freight Office” is over the door. This testimony 
is in substance repeated by the witness, with some other particulars 
in the course of his examination, and in my judgment it established 
such a case as ought to go to the jury, upon the question of delivery 
to the company for carriage. And that the mere fact that the 
person within the enclosure spoken of, said to the witness, in answer 
to a request for a receipt, that he was not authorized to give receipts, 
did not so far show either that that was not the proper place to 
leave the goods, or that he had no authority to take the custody of 
goods as to render it improper to submit the question to the jury. 

Second. The case states that the counsel for the defendants 
objected to the charge of the judge, and requested the judge to charge 
that it was the plaintiff’s duty to have left the package at the cars, 
and that it was negligence on his part to leave it at the office, and 
that they (the defendants) were not liable. 

To the refusal of the judge to give this instruction—the defendants 
excepted. 

I cannot agree that the judge erred in this refusal. 

The bearer of the package saw no person at the cars to receive 
the package, and it cannot be doubted that if he nad left the package 
at the cars in the absence of any agent or clerk to receive it, and a 
loss had ensued, the defendants might well disclaim any responsi- 
bility. Ifthe jury found that—no person being at the cars—the porter 
took the package into the company’s office, and placed it with other 
freight within an enclosure provided with a lock, which enclosure 
was at the time open, and that a person in the employment of the 
company was then within the enclosure assorting the various pack- 
ages, and the package was delivered to him or placed in his custody 
duly marked for carriage and delivery, I cannot perceive that any 
negligence could be imputed to the plaintiff, or that any thing was 
wanting to charge the defendants with the safe carriage and delivery 
of the goods. 

And yet there was testimony to all this given at the trial. 

Under all the circumstances I think the judge was clearly right in 
charging the jury that if they believed that the package was left in 
the office of the defendants in the charge of any person employed by 
the company, the defendants were liable. 

If the company are confessedly engaged in carrying as a part of 
their business, it may reasonably be expected by those who have 
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goods to transport that they will at proper hours have agents or 
employers at the place where they are accustomed to receive goods, 
to take charge of packages delivered. And, if a person in their em- 
ploy at the company’s office take charge of goods delivered to be 
carried, (which the jury in this case have found,) and through either 
his negligence or the negligence of other employees, such goods are 
lost, they are clearly liable. 

The judgment (if any) appealed from, must be affirmed with 
costs. 





Before Judge INGRAHAM. 


Noran A. Cuinps against Witu1am O’DonEeLL Geracury. 


MOTION TO DISMISS AN APPEAL FROM THE SPECIAL TO THE 
GENERAL TERM. 


The time from which the thirty days allowed for appealing from the special to the general 
term commences to run is the service of notice of the judgment entered by the clerk in the 
judgment book, and not from the time of filing the roll by the clerk. 


Tue facts appear in the opinion. 
Ellis, Burrill and Davison, for plaintiffs. 
J. Moncrief, for defendant. 


IncraHaM, J.—The question raised on this motion is, what is the 
meaning of the term “judgment entered upon the direction of a single 
judge,” from which an appeal may be taken to the general term, vide 
section 348 of the Code? 

In this case a verdict was taken on the 7th December, and judg- 
ment thereon became final in four days, unless the time was enlarged 
by the judge. Section 265. Such judgment is by the 278th section 
to be entered by the clerk under the direction of the judge, and for 
this purpose the clerk is to provide a book for the entry of judgments; 
section 279, in which the judgment shall be entered, specifying the 
relief granted, or other determination of the action. Section 280. 

It is the duty of the clerk to include interest upon the verdict in the 
entry of the judgment, and add the same to the costs, up to the time 
when the judgment is finally entered. Section 310. The whole of 
which is to be inserted by the clerk in the entry of judgment. 

Although the prevailing party is entitled to a judgment upon the 
verdict, four days after the judge orders judgment thereon, yet I 
cannot adopt that as the time intended in 348th section, of which the 
notice of judgment may be given. Such a judgment is uncertain as 
to amount, and there would be no quodi by which the judge will fix 
the amount of the undertaking, or of the sum in which the sureties 
should justify. In the present case the damages are only $56, while 
the costs are much greater than the damages, and until they are as- 
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certained, it would be impossible to say what amount of security 
should be required to do justice to both parties. If we follow the order 

rescribed in the code, it is apparent that the entry in the judgment 
book by the clerk is the judgment in the cause. Section 264 says, 
that the court shall direct the verdict to be entered, and judgment to 
be rendered thereon. .Section 265 directs such judgment to be en- 
tered by the clerk. Section 280 directs such judgment to be entered 
in the judgment book, specifying the relief granted; and sec- 
tions 810 and 311 directs the clerk to insert in the judgment the in- 
terest and costs; and section 281 provides for making up a roll after 
the judgment is entered. 

Thus the entry by the clerk in the judgment book becomes the 
final record of the verdict, and the interest thereon, with the costs and 
the judgment of recovery, and compels all action of the court that is 
necessary for the decision of the case. The subsequent act of the 
clerk in making up the roll by collecting the pleadings and copy of 
judgments, verdict and other proceedings, is not the judgment, but 
a necessary act on his part in order to have the same docketed. Sec- 
tion 281, 2. The appeal to the general term may be made in thirty 
days after notice of the judgment—section 332, that is, thirty days 
after notice of the judgment entered by the clerk in the judgment 
book. 

The affidavit of the defendants’ attorney shows that this judgment 
was entered in the judgment book on 5th February, 1850, and notice 
thereof appears to have been given on 6th February ; and notice of 
appeal was received on 7th February, which appeal the plaintiff now 
moves to dismiss, upon the ground that the same was not brought 
within thirty days after notice of the judgment on the verdict which 
was served on 24th December last. : 

For the reasons above stated, I do not consider that to be the judg- 
ment intended, and the notice then posted was unnecessary. ‘The 
appeal having been brought within thirty days after notice of the 
Judgment entered by the clerk in the judgment book, is properly 
taken. 

This motion must be dismissed. 





Before Judge ULSHOEFFER. 


Joun J. V. WestERvELT, Sheriff of New-York, ads. Ropert R. 
NELSON, 


Double costs allowed in acting against sheriff. 
THe nature of the application appears in the opinion. 
Brown and Matthews, for defendant. 


James L. Benedict, for plaintiff. 
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UtsHoEeFrFrerR, J.—The new Code, § 258, (§ 303 amended Code,) 
as to the old statutes, regulating or esiablishing attorney’s fees, substi- 
tuting a new allowance. 

The new allowance to attorney is in lieu of the old, which is re- 
pealed. But the 2R. S&., first edition, p. 616 and 617, § 23 and 4 
24, as to double or treble costs, was not an allowance to the attor- 
neys of the additional, but was an allowance to the successful public 
officer. 

The Code may be deemed (as it is) a new law, changing"the fees 
of attorneys, and repealing the former fees. But this does not repeal 
the sections above referred to, by necessary implication, or in express 
terms. 

The attorney can only recover from his client the new tariff of fees, 
but the client, in addition to the taxed costs of his attorney, may re- 
cover under the Revised Statutes one half, in addition against his op- 
ponent. The Code does not repeal the client’s claim to add to his 
recovery the taxed costs, and one half thereof in addition. 

If the Code took away the attorney’s costs entirely, then one half 
thereof in addition could not be added to the client, because no at- 
torney’s costs would be allowed. But even in this view, we must 
admit that where some attorney’s costs are left, as well as disburse- 
ments, referee’s fees, witnesses fees, clerk’s fees, &c. Code § 266, 4 
268, (§ 311 of amended Code,) the client may resort to the old law for 
additional allowance, if any clause remains unrepealed giving such 
allowance to the client. The attorney’s fees under the Code are pro- 
vided for in it, and § 388 (§ 468 amended Code) only repeals laws 
inconsistent with the Code. It does not seem inconsistent to give a 
public officer one half more than the taxed costs for making a good de- 
fence in a case involving his official acts; nor does the new and 
improved tariff of attorney’s fees, although the old tariff is repeated, 
necessarily preclude the officer from recovering the additional al- 
lowance under the sections of old law, which did not give attorney’s 
fees, but which gave one half, in addition to the taxed bill, to the client.* 











SELECTIONS FROM RECENT ENGLISH DECISIONS. 
Before the LORD CHANCELLOR. 
Scarr v. Soutpy.—24th November, 1849. 


Held, reversing the decision of the Vice-Chancellor of England, that being indebted at the 
time of making a settlement in consideration of past cohabitation, is insufficient to set it 
aside under 13 Eliz. c. 5, without evidence of an intention to defraud the creditors ; but a 
reference was directed as to debts due from the seller at the time of making the settlement. 


Joun Miuner, a woollen-draper, and since a stock-broker, by an 
indenture dated December, 1842, assigned two policies of insurance 





* The above decision is under the Code of 1848, 
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on his life, amounting to about £5,000, undertaking at the same time 
to pay the premiums thereon, to Eliza Quitton and her four children, 
in consideration of a past cohabitation which was then discontinued, 
in order to provide for them an annuity of £250. Upon the death of 
the assignor, in 1846, this bill was filed by Scarf, who had been his 
clerk, and to whom he owed £200, and Mitchell, a grocer, to whom 
Milner owed £30, on behalfof themselves and all the other creditors 
against the executors, Mrs. Quitton and her children, to avoid the 
deed on the ground that the assignor was in embarrassed circum- 
stances, and largely indebted at the time of its execution. The Vice- 
Chancellor of England having decreed the policies of insurance to be 
available assets four the payment of the debts, this appeal was now 
presented. 


Stuart, J. Parker, and Younge, for the respondents, cited 13 Eliz. 
c. 5; Russel v. Hammond, 1 Atk. 13; Walker v. Burrows,1 Atk. 93; 
Stephens v. Olive, 2 Bro. C. C. 90; LordTownshend v. Windham, 2 
Ves., sen., 1; Kidney v. Coussmaker, 12 Ves. 136; Richardson v. 
Smallwood, Jacob, 552. 


Bethell and Southgate, for the appellants, citing Lush v. Wilkinson, 
5 Ves. 384; Townsend v. Westacott, 2 Beav. 340. 


F. J. Hall, for the executors. 


The Lord Chancellor said, that being merely indebted was insuffi- 
cient per se under the 13 Eliz. c. 5, to set aside a settlement without 
evidence of an intention to defraud the creditors. As, however, if 
the appeal were dismissed, no other suit could be instituted by other 
creditors, the course adopted in Kidney v. Couser, Jacob, 198 ; Booth 
v. Booth, 1 Beav. 125; Lincoln v. Wright, 4 Beav. 427. The decree 
of the court below would therefore be affirmed, with costs. 





Common Pleas. 


Before the FOUR JUDGES. 


Daw v. CLoup AND ANOTHER.—November 13th, 1849. 


EMPLOYER AND SERVANT-—BROKER-—EXCESSIVE DISTRESS. 


Where a servant does some act ultra, the duty cast on him by his master or employer, the 
master is not liable ; secus, where the act complained of is performed in the execution of 
his employer’s orders. 


Tuts was an action for excessive distress against the defendants 
Cloud and Dunning, a broker. At the trial before Mr. Justice Tal- 
fourd, on 7th November last, a verdict was returned for the plaintiff 
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with £20 damages, and the jury found that the levy made of £34 
2s. 3d. was too much by £18. The arrears of rent due after the 
distress and sale were directed to be deducted from the £18, and 
leave was reserved to move to set aside the verdict, and for a new 
trial, on the ground that the question of the charge for the levy being 
reasonable or not should not have been left to the jury, as there was 
no evidence adduced of its being excessive. The plaintiff was ten- 
ant to the defendant, Cloud, of a house in King-street, Hammer- 
smith, at a rent of £50 a year, and a quarter’s rent was paid at 
Michaelmas, 1847. Three quarter’s rent having become in arrear, 
the defendant, in September, 1848, put in an execution for £37 10s., 
and goods, consisting of furniture and stationery, which the plaintiff’s 
witnesses alleged to be worth £250, were sold by auction for £68 
6s. A sum of £34 2s. 3d. was deducted from this sum for the ex- 
penses of the levy. 


Dowdeswell now moved, pursuant to leave, and contended that 
there was no evidence to render Cloud liable for Dunning’s acts. 
M‘ Manus v. Crickett, 1 East, 106. 


Tue Court said, that all Dunning had done was in connexion 
with the distress, and in execution of Cloud’s orders. In cases 
where a servant had done something aliunde and ultra the duty im- 
posed on them by the master, the latter would not be liable ; but in 
the present case, it was otherwise. The rule would therefore be 
refused. 





Tae Crrevit In Eneianp 1n THe Reien or Cuartes II. 

Tue judges on circuit, with the whole body of barristers, attorneys, 
clerks, and serving men, rode on horseback from Newcastle to Carlisle, 
armed and escorted by a strong guard under the command of the sheriff. 
It was necessary to carry provisions, for the country was a wilderness, 
which afforded no supplies. The spot where the cavalcade halted to dine 
under an immense oak is not yet forgotten. Within the memory of some 
who are still living, the sportsman wandered in pursuit of game tothe 
sources of the Tyne, found the heaths round Keeldar Castle peopled by a 
race scarcely less savage than the Indians of California, and heard with 
surprise the half-naked women chanting a wild measure, while the men 
with brandished dirks danced a wardance. (See Sir W. Scott’s Journal, 


Oct. 7th, 1827, in his life by Lockhart.)—1 Macauley’s History of England, 
285. 





InpELIBLE Ink. 

WE have received a specimen of a new writing fluid from Messrs. Ho- 
henthal Brothers & Co., 86 Pearl-street, which we think is far superior to 
any ink now in use. This ink flows freely, and will neither corrode a steel 
pen, nor thicken by age; it is also indelible for writing upon cloth; and when 
once put on paper, cannot be obliterated by ordinary chemical process. We 
cheerfully recommend it to the profession as a superior article, and doubt 
not but it will be found in the offices of most of our lawyers and merchants. 





